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Abstract: The article aims to explore the dynamics of the political and legal
development of the principle of subsidiarity and sovereignty in the formation and
evolution of the European supranationa integration entity - the European Union. The
purpose of this study is to analyze modern approaches to solving the problem of
sovereignty in the European Union's integration discourse; determine the main
directions of research thought in relation to the transformation of nation-states and the
transfer of sovereign powers to the supranational level of the EU. Attention is also
focused on the fact that the principle of subsidiarity in the European integration
dimension carries a clearly expressed political and lega meaning. The article
examines the theoretical and methodological foundations of the principle of
subsidiarity and sovereignty and analyzes the implementation in the norms of the law
of the European Union of subsidiarity not only as the principle of exercising the joint
competence of the European Union and the Member States but also as the principle of
functioning of its supranational institutions and the principle of protecting the national
interests of states members in the legislative procedure of the European Union.
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1 Introduction

One of the paramount events of the 20th century was the
formation of a supranationa integration association — the
European Union. The problem of European supranational
integration has since become the subject of increased attention
from scientists and practitioners in many countries. Such a
fundamental principle of the functioning of the European Union,
enshrined in its founding treaties, is of particular interest as
subsidiarity and sovereignty [2, 13].

The lack of a precise definition of the principle of subsidiarity
and sovereignty makes it possible to interpret its meaning
differently. At the same time, the history of the development of
the Community and the Union shows that European law, and in
particular European case law, does not accept rigidly, once and
for all, defined frameworks of definitions. Therefore, most of the
categories and concepts of European law must be considered
from the genesis and development perspective.

The relationship between sovereignty, subsidiarity, and
integration is much debated. Despite the vast number of
theoretical studies, this problem has not ceased as the subject of
analysis [2, 6, 13, 17]. Both new EU members and countries
with significant experience in integration coexistence are
interested in its development. An example is the criticism of the
draft European constitution and the constant debate around the
EU's basic treaties.

The complexity of analyzing the relationship between the
categories of sovereignty, subsidiarity, and integration is due to
their conceptual uncertainty. First of all, this situation is
observed concerning sovereignty. In academic circles, thereis no
unambiguous interpretation of it, which is expressed in an
abundance of variations. All this makes it possible to speak of
sovereignty as an “"elusive concept." At the same time, in
European studies, one can also come across a statement about
the "paradox of sovereignty,” which, on the one hand, manifests
itself in the variety of approaches and its criticism over the past
fifty years, and on the other hand, in its stability in political
debates and legal discourse.

2 Materialsand Methods
The historical material of the political systems of the member

states of the European Union constitutes an invaluable empirical
basis for studying the genesis of the principle of subsidiarity. In

the 70s of the 20th century, the principle of subsidiarity was
considered by European political thought mainly as a social
category (the principle of building a civil society). Still, after the
entry into force of the Maastricht Treaty, it found its legal
embodiment in the member states of the European Union [15].

Although the principle of subsidiarity has received the status of a
legal norm in the founding documents, questions about its
content and application in the European Union are till far from a
straightforward solution [62]. Until now, there is no uniform,
legally and economically verified criteria for "the best
achievement of goals at the Union level." The development of
such standards is a challenging task. It is no coincidence that,
therefore, the Court of Justice of the European Union does not
undertake to assess the "best achievement of goals," thereby
striving not to get involved in the political solution of the
relevant issues.

According to the definition of the German researcher Schilling,
the "subsidiary" principle is essentially a "two-sided sword." The
universaity and flexibility of this principle lie in the fact that it
can be used to protect both the prerogatives of the central
government and national interests [1]. This circumstance
suggests the possibility of constructive use of the principle of
subsidiarity. The defining specificity of its perception by the
European Union lies in the fact that it is used as a mechanism
that alows, while maintaining the national identity of the
member states, to move forward in the cause of pan-European
integration progressively [17]. It is difficult to overestimate the
importance of such a mechanism in the practice of supranational
construction.

The Polish researcher Yantsen admits that "management based
on the principle of subsidiarity creates conditions under which
the lower level can solve its problems and carry out the assigned
tasks." This is one of the essential advantages of applying the
principle of subsidiarity. The need for practical implementation
of this advantage also predetermines the relevance and value of
theoretical studies of the principle of subsidiarity [47].

Many different languages are used in the constitutions of
member states, such as "delegation,” "transfer," "granting," or
"attribution" of "powers’ or "sovereign rights," “restriction," or
"restriction (of the exercise) of sovereignty." Different wording
can be used even within the same constitution. For example, the
congtitutions of Germany and France use four expressions. The
German Congtitution spesks of "participation”, "delegation”,
"transfer" and "limitation" of sovereignty; French — about
"participation”, "restriction of sovereignty”, "transfer" and
"general exercise of sovereignty”. In this regard, one can agree
with Walker that the idea of sovereignty cannot be considered as
before [63]. Contemporary challenges to the old order require an
urgent revision of its foundations. An example of such arevision
is the work of the British scientist Besson. She identifies three
leading concepts by analyzing modern approaches to sovereignty
inthe EU [6].

The European Union is a complex integration association within
which the dynamics of interpretation and application of the
principle of subsidiarity and sovereignty are also very complex
and ambiguous [3-5]. Meanwhile, the principle of subsidiarity is
part of the political and legal system of the European Union, and
neither Euro-optimists nor Euro-pessimists have yet come up
with a better alternative to it.

3 Results and Discussion

3.1 0n the Principle of Subsidiarity

The term "subsidiarity" is derived from two Latin words:
"subsidium” (help, support) and “subsidiaries' (reserve,
auxiliary, kept in stock) [24]. Subsidiarity is essentially an old
socio-philosophical principle. The ideological foundations of
subsidiarity can be found in the works of Aristotle, Thomas
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Aquinas, Althusius, Locke, and Montesquieu. According to
some researchers, the principle of separation of powers and the
principle of subsidiarity has the same goal — to ensure a balanced
distribution of powers between several subjects of power [19].
However, it seems that in the ratio of the mechanisms of action
of these principles, not everything is so simple. Regarding
subsidiarity, it is not legaly justified to use the postulates of the
separation of power between the center and the localities. The
concept of subsidiarity is more adequate for the joint
implementation of common goals [39].

Subsidiarity supports the basic tenets of liberalism: "Freedom
should be as much as possible, and restrictions on freedom — as
much as necessary" [22]. This approach shows that the idea of
subsidiarity is based on the idea of the priority rights of an
individual over the rights of society or the state, which is
consistent with the practice of social and state building in
Western European countries [13]. In other words, the Christian
(Catholic) approach to understanding the image of a person
determines the structural structure of society and the state, which
implies the priority of lower structures over higher ones: the
transfer to higher structures of only those rights and obligations
(powers) that the lower structures cannot perform on their own.

The principle of subsidiarity opposes the practice of transferring
powers and responsibilities from top to bottom when higher
organizations retain the right and obligation to control the
organizations located below. Under the conditions of the
functioning of the principle of subsidiarity, the decision maker is
responsible not to a higher organization but to those in whose
interests he acts [23].

The Solemn Declaration on the European Union, adopted in
1983 in Stuttgart, stated that it would arise only with the
deepening and expansion of cooperation at the European level
and the scale of various activities on which the member states
make agreed-on decisions. On June 6, 1981, the European
Parliament appointed a special commission to prepare a draft
Treaty on European Union. On June 5, 1983, the commission, in
the form of a resolution, proposed the theses of the Treaty,
which was adopted by a majority vote on February 14, 1984 (out
of 231 voters, 32 were against, 43 abstained).

The provisions on the transition from intergovernmental to supra
governmental forms of interaction contained in the Draft Treaty
on the European Union of 1984 (hereinafter referred to as the
TEU Draft) laid the foundation for integration at the level of
supranational institutions. Unlike intergovernmental cooperation,
the supranational joint activity involves the activities of both the
Union itself and its member states, and this is possible only
within the framework of a specially provided joint competence,
where the Union law is coordinated with the national law of the
Member States, possible only on asubsidiary basis.

According to Article 12 of the 1984 TEU Draft, in cases where
the Draft gives the Union concurrent powers, Member States
will continue their activities until the Union issues an act to that
effect. The Union will act only on those tasks that it will be more
effective to solve together than individualy by the Member
States, especially when the measure requires action by the Union
due to its scope or transboundary conseguences. Thus Article 12
of the 1984 TEU Draft introduced a distinction between
exclusive and concurrent (joint) powers. And suppose the
exclusive powers can be exercised by the Union at any time and
do not require the adoption of any additional actions. In that
case, the possibility of the Union exercising joint (coincident)
powers "is conditional on the observance of the necessary
conditions, the essence of which is precisely the principle of
subsidiarity — the most effective achievement of the goal and
cross-border implications [37].

Thus, it can be said that the DEU 1984 draft prepared by the
European Parliament was the first document that textually
included the principle of subsidiarity in the legal basis for the
functioning of an integration association. Therefore, one cannot
agree with the position of researchers who believe that the
principle of subsidiarity in the practice of the European Union is

only a politica maxim with no legal content. All further
development of the principle of subsidiarity in the European
integration process is connected with itslegal registration [24].

In the Member States, the initiative to develop and adopt the
1984 TEU Draft was perceived ambiguously: the creation of a
new form of association — the Union — exceeded the framework
of cooperation within the borders of the European Communities
provided for by the founding agreements. This approach to
increased cooperation violated the sovereignty of member states,
which in turn forced them to invoke the principle of subsidiarity,
which, unlike the 1984 TEU Project itself, received almost
unanimous support. This amazing unanimity on the principle of
subsidiarity allowed each participant to put their meaning into it
[17]. According to some member states, the principle of
subsidiarity can become a mechanism for protecting their
national sovereignties[37]. According to other member states, as
a rule, for the most economically vulnerable and politicaly
dependent, this principle will become a guarantor of increasing
the efficiency of the functioning of supranational structures [15].
Finaly, however, both sides agreed that the principle of
subsidiarity would help overcome the democratic deficit that
developed in the 1980s and 1990s.

With the signing on February 7, 1992, in Maastricht
(Netherlands) of the Treaty on European Union (from now on
referred to as the Maastricht Treaty) and its entry into force on
November 1, 1993, the principle of subsidiarity received the
status of a legal norm: it was included in Article 3 of the
Maastricht Treaty, according to which " in fields which do not
fall within its exclusive competence, the Community shall act
following the principle of subsidiarity if and insofar as the
objectives of the proposed action cannot be sufficiently achieved
by the Member States and therefore, under the scope and results
of the proposed action, maybe more successfully achieved by the
Community."

The principle of subsidiarity in the wording of the Maastricht
Treaty did not allow for a clear distinction between the powers
of the Community and the powers of the Member States in the
area of their joint competence [8-10, 12]. This line was
constantly  shifting, representing "the main difficulty in
developing rules for the distribution of powers between the
institutions of the European Union and the national institutions
of the member states." The disputes that arose due to the
ambiguity of the wording led to the adoption of another
important document — the Protocol on the Application of the
Principles of Subsidiarity and Proportionality, which became an
annex to the 1997 Amsterdam Treaty (hereinafter — the
Amsterdam Protocol). The Amsterdam Protocol identified three
main conditions for the application of this principle:

. Lack of action on the part of the Union may lead to a
breach of the Treaty;

= Thegreater effectiveness of measures at the Union level;

. If an emerging problem meets the specified requirements,
its solution should be carried out at the level of the Union

[47].

It can be said that the very emergence of the Amsterdam
Protocol testifies that the principle of subsidiarity has taken its
rightful place in the system of law of the European Union,
without losing its political significance, on the one hand, as a
positive factor in European integration, and on the other, as a
means of protecting national interests of the member states of the
European Union from the growing influence of supranational
institutions[19].

The principle of subsidiarity received further political and legal
development in the Treaty establishing the Constitution for
Europe, signed on October 29, 2004, in Rome by the leaders of
al member states of the European Union, but never entered into
legal force due to the failure of the ratification process (in France
and the Netherlands). Despite this sad, in our opinion, the named
constitutional project is exciting from the epistemological point
of view, having its absol ute scientific and practical value [14, 16,
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18, 25]. Although with regard to the disclosure of the content of
the concept of subsidiarity, the constitutional draft did not
introduce any conceptual changes to the legal regulation of this
principle, the mechanism for its observance and implementation
was clarified, which was disclosed in the annex — the new
Protocol on the application of the principles of subsidiarity and
proportionality. In particular, the national parliaments were
involved in the process of monitoring compliance with the
principle of subsidiarity at the stage of harmonization of
European Union bills[15].

The Treaty on the Revision of the Constituent Acts of the
European Communities and the European Union, signed in
Lisbon in 2007 and entered into force on December 13, 2009
(hereinafter referred to as the Treaty of Lisbon), secured the
disappearance of the law of the European Communities and the
congtitution of the law of the European Union as its sole and
unified legal systems. Thus, the principle of subsidiarity has
become part of the law of the European Union — a self-sufficient
legal system, the rules of which have direct effect, regardless of
the adoption of implementing acts at the level of member states
[23].

Extremely important in this regard is the clarifying conclusion
made by Professor Entin that all norms of the law of the
European Union have a direct effect. In contrast, the direct
application is the norms of positive law that meet the
requirements of realizability. Indeed, Article 5 (paragraph 3) of
the Maastricht Treaty as amended by the Lisbon Treaty, which
reveals the principle of subsidiarity, does not define specific
rights and obligations. But, according to Professor Tot, it
contains a "standard" that assesses the legality of the European
Union's acts and the Member States' acts [24]. Therefore, if a
guestion arises about the illegality of a nationa act of a Member
State due to its inconsistency with the principle of subsidiarity, it
will not be Article 5 of the EU that will be directly applied, but
the provision of the primary or secondary legislation of the
European Union, to which the plaintiff refers to substantiate his
subjectiveright.

The principle of subsidiarity as part of European Union law has
direct effect and is subject to judicia protection [13].
Consequently, some researchers consider the principle of
subsidiarity one of the genera principles of European law. But
this principle does not apply to the law of the European Union as
awhole or, in any case, to the sphere of public relations, which
is the exclusive competence of the European Union. This is
expressly enshrined in Article 5 TEU, based on which the Union
can exercise powers in accordance with the principle of
subsidiarity if they meet the three criteria, the observance of
which is the essence of the principle of subsidiarity: the criterion
of not belonging to the exclusive competence of the Union, the
criterion of the best achievement of the goal and the criterion the
scale or consequences of the intended action [22]. And if the
assessment of exclusive competence, the scope of which is
exhaugtively defined by Article 3 of the Treaty of Rome
establishing the European Community as amended by the Treaty
of Lisbon, is astrictly legal criterion, then the other two criteria
are more political than legal [20, 21, 38]. This shows the dual
(legal and political) significance of the principle of subsidiarity
in European integration processes, traceable both before and
after the adoption of the Lisbon Treaty.

The criterion for the best goa achievement involves finding a
balance by comparing the benefits of the actions of the Union
and the Member States. This criterion is so ambiguous that its
consideration complicates the general interpretation and
application of the principle of subsidiarity [17]. Evaluation of the
standard for the best achievement of the goal is, first of al, a
political assessment of a specific situation, which also involves
taking into account economic, financial, socia, cultural,
geographical, and other factors in the development of a
particular territory [27-32]. This does not exclude the possibility
that the idea of "better achievement of the goa" may turn into a
trend towards centralization.

The criterion of the scale or consequences of the TEU's proposed
action does not indicate, for example, their transboundary nature,
as was the case in Article 12 of the 1984 TEU Draft, which aso
predetermines the difficulties with its assessment. According to
Professor V. Constantinesco, the term "scale" in this case should
be understood as a combination of external and internal aspects
of achieving a specific goal34. Naturaly, the answer to the
question about the scale or consequences of the proposed action
will depend on the goal that the Union intends to achieve in each
specific case. Therefore, the evaluation of the criterion of the
scale or consequences of the proposed action is one of the
constituent aspects of the evaluation of the previous criterion -
the criterion of the best achievement of the goa [33-36]. The
absence of clear, objective criteria for applying a legal norm
transfers the issue from the lega plane to the plane of
expediency and discretion of the law enforcer. As an illustration,
let usturn to judicial practice.

The issue of respect for the principle of subsidiarity was first
brought before the Court of Justice of the European Union in
1994 in the case United Kingdom Council [62]. The UK has
filed a lawsuit to repeal the working hours directive, which, in
particular, set the maximum number of hours worked per week.
According to the plaintiff, the Council of the European Union,
when issuing the directive, did not substantiate the need to
introduce a new measure in accordance with the principle of
subsidiarity; that is, it did not prove that the proposed measure
could have been better implemented by the Union and not by the
Member States. In this case, the Court did not support the
plaintiff in the decision, approaching the issue of minimally
observing the principle of subsidiarity. Instead, the Court was
satisfied with the Council's assertion that the Union would better
achieve the objectives of the planned measures [40-43]. At the
same time, the Court did not require the defendant (the Council)
to substantiate such an opinion from the quantitative and
qualitative characteristics standpoint.

In "Germany v. Parliament and Council," Germany raised the
question of repealing a directive adopted jointly by the European
Parliament and the Council of the European Union on deposit
guarantees because its preamble did not refer to the conformity
of the proposed measure with the principle of subsidiarity [24].
Despite the absence of the necessary clause in the directivein an
express form, the Court of Justice of the European Union
considered that the conclusion that the measure complied with
the principle of subsidiarity could be indirectly deduced from the
text of the directive itself. At the same time, the Court again did
not require any evidence from the institutions of the Union that
the measures taken by the Member States were insufficient.

It can be seen from the above examples that the Court of Justice
of the European Union, realizing the political background of the
cases under consideration, tends to stay away from assessing the
criteria of the principle of subsidiarity of a non-legal nature: at
what level the action taken will better contribute to the
achievement of goals [44-46].

Without a doubt, the principle of subsidiarity is not only a lega
category; its analysis and application are impossible in isolation
from the assessment of a complex of other factors of political,
social, and economic orientation. Moreover, any legal categories,
no matter how clearly and unambiguously formulated and fixed,
areinterpreted by law enforcers depending on the current context
of circumstances, including political ones [48-53]. However, this
fact does not exclude the need for more or less objective,
unambiguously assessable criteria for attributing a particular
measure (action) to the level of the Union or the Member State.
The absence of such criteria in European Union law complicates
and significantly narrows the applicability of the principle of
subsidiarity.

3.2 The Concept of Sovereignty

The first group represents the absolute and unitary concept of
sovereignty [2]. Proponents of this approach say that sovereignty
should belong to either the member states or the EU, but it
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cannot belong to both simultaneously. At the same time, two
groups of "unitarians" stand out [6]. The first includes "national
intergovernmentalists' who see national constitutions asthe EU's
supreme legidative framework and “European supra
nationalists® who, on the contrary, see federa constitutions as
subordinate to the European legal order.

The second group is represented by authors who share the
general idea that sovereignty remains a unitary phenomenon,
according to which the supreme power in decision-making
should be exercised a the same level — European or
international, but at the same time note the plurdlistic nature of
the European political and legal reality requiring more "flexible
sovereignty” [11].

The second group of sovereignty concepts advocates the idea of
"disaggregation” and "reaggregation” of sovereignty in Europe
and aims to understand its polycentric dimension. Proponents of
this approach operate with the concepts of "pooled or shared
sovereignty.” From Besson's point of view, the main drawback
of this approach is that sovereignty, "being distributed
everywhere, does not acquire special significance anywhere" [7].

Referring to Walker, he points to the insufficient attention of the
adherents of disaggregation/reaggregation of the role of
sovereignty as a "source of identity and self-determination” [65].
The popularity of the concept of "united or divided" sovereignty,
which peaked in the 1970s and early 1990s, has passed. Most of
its supporters are either returning to the unitary model or moving
towards the idea of post-sovereignty [26].

Supporters of the idea of post-sovereignty represent the third
group of concepts. This approach completely breaks the notion
of sovereignty, treating it as a static concept [64]. From this
point of view, in forming a post-national (post-sovereign) polity,
such as the EU, there is no need to follow the same rules and
norms governing nation-states. Besson considers the denia of
sovereignty's central cognitive and normative role to the
shortcomings of the provisions of post-sovereignty supporters,
"it is tied either to states or to other subnational or post-national
political objects" [6]. Critical analysis of theoretical approaches
to the definition of sovereignty leads the author to the need to
adopt an aternative model — "joint," "cooperative" sovereignty
(pooled sovereignty). Within the framework of this approach, its
supporters reject the assumptions of post-sovereignty supporters.
They do not recognize the rigidity of the unitary process or the
false promises of supporters of united sovereignty.

National and European authorities retain their sovereignty, but,
being sovereign, they cannot escape a certain degree of
competition, rivary, and cooperation that characterize
sovereignty within a pluralistic constitutional order. The exercise
of sovereignty becomes reflexive and dynamic, implying a
search for the best power distribution in each case [26]. Thus,
there is not a reduction but a strengthening of the individual
sovereignty of the EU member states. With its apparent
eclecticism, this concept of sovereignty is designed to promote
close cooperation and prevent conflicts between the authorities
of different levels of the EU.

If we can talk about the sovereignty of the EU, then we should
speak of a different nature of this sovereignty, separate from the
typical national-state sovereignty. The next question is related to
the Member States. Does participation in the integration process
lead to the loss of their sovereignty? The desire to answer this
guestion leads to "the trap of a descriptive approach to the
problem of sovereignty.” It is connected with the possibility of
operationalization and empirical measurability of sovereignty
[54-61]. The answer to the question cannot be found by
"calculating" or "measuring” the number of powers transferred to
member states. "Is Norway more sovereign than Sweden by
giving up EU membership? Or does Denmark, which refuses to
join the Eurozone, have more sovereignty than Germany? In
practice, these questions are meaningless. In this regard, it is
more appropriate to raise the question whether the Member
States maintain their sovereign status.

The authors argue that member states continue to successfully
maintain their sovereign status with other states and international
organizations and still have the associated rights and powers [66,
67]. From their point of view, this is the "sustainability of
sovereign statehood" — to disappear, the state needs something
more than a transfer of powers. Thus, their participation in the
integration process did not destroy their sovereignty but changed
the nature of the discussion about it — instead of focusing on the
connection between power and territory, attention shifted to the
institutional and legal position of states in international relations
[65].

The socio-economic and political integration process and the
intersection of the interests of the national states of Western
Europe led to "the formation of a new field of gravity between
the poles of sovereign holders of state power and the emerging
pan-European pole power and influence" The EU as a new
power "pole” begins to push the old institution, i.e., the nation-
state [68, 69]. Within the framework of the discussion on
sovereignty in the conditions of European integration, the
change of paradigms of the vision of the political sphere, the
transition to a socio-centric model, when the ideas of pluralism
replace the monopoly of a single supreme and sovereign power,
the process of mutual pressure of various socia groups that share
power and influence, is most clearly manifested [2].

4 Conclusion

Within the framework of the EU, a simplified understanding of
sovereignty, its identification with the absolute freedom of
action of the state inside and outside, is impossible. The
acceptance of restrictions on sovereign powers seems to be an
inevitable condition for the entry of the nation-state into the
"integration club." In the modern period of growing
globalization, one cannot speak of an unlimited possibility of
decision-making by the state. The growth of international
interdependence forces states to adjust their behavior and
consider possible actions on the part of other participants in
international relations and non-state actors. Fears of sovereignty
loss exist in many European Union member states. At the same
time, it is aso evident that in the process of integration, the
member states emphasize their interests emphasize the need to
preserve their own identity.

In the process of formation and evolution of the European
Union, the principle of subsidiarity is used both as a legal and
political category. The pronounced political and legal
significance of the principle of subsidiarity can be traced to the
criteriafor its application provided in paragraph 3 of Article 5 of
the TEU, two of which are related to a purely politica
assessment of a particular situation (the criterion of the best
achievement of goals and the criterion of the scale or
conseguences of the intended action).

The criterion of "best achievement of objectives' should be
determined based on "objective criteria of a legal nature." The
absence of clear, objective criteria for the application of a legal
norm transfers the issue from the legal plane to the plane of
expediency and discretion of the law enforcer. The application of
the principle of subsidiarity is largely due to the presence in the
law of the European Union of objective criteria for its
application.

The redistribution of power and influence between the EU and
its member states, the formation of supranational institutions,
and the definition of their status, especialy giving them the
necessary powers, testifies to the implementation of the ideas
and principles underlying Western European integration, the
formation of communities.
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